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1. Where an action of debt is brought on a written instrument, profert thereof
must be made before judgment can be taken.

2. Where a bill of particulars is required by the nature of the complaint, a
verified bill, describing with sufficient particularity the facts which the
plaintiff intends to prove, must accompany the complaint, and where there
is a failure to do so, the defendant may demur to the complaint.

3. No evidence can be admitted which supposes the existence of better evidence.
The best evidence in the case must always be produced.

4. The original of a writing, document or record is the primary evidence of the
matter contained in such writing, and under the best evidence rule oral
testimony should not be admitted in proof of such writing without ac-
counting for its absence.

S. Where contradictory parol evidence is offered to prove the terms contained
in a writing not produced in evidence, such oral testimony is insufficient to
establish the action sued upon.

6. Under the recording statutes, all written instruments affecting an interest
in real property must be probated and registered within four months after
execution.

Under a right to sublet, plaintiff allegedly leased prem-
ises to defendant for the construction of a gas station and
its operation by the defendant for a leasehold period of
eighteen years, at an annual rental, receiving defendant’s
check at the time of agreement in payment of the first four
years’ occupancy, but no further sum thereafter, for which
plaintiff sued on an action of debt, prevailing in the lower
court. On appeal from the judgment of the lower court,
the judgment was reversed.

Samuel E.H. Pelham for appellant. Moses K. Yangbe
for appellee.

MR. JUSTICE MITCHELL delivered the opinion of the

Court.
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This arose from an action of debt, sued on in the Circuit
Court of the Ninth Judicial Circuit, Nimba County, dur-
ing its November 1966 Term. Fouad Ghandour is the
plaintiff, and Shell Company of West Africa, Ltd., by and
through its Manager, Ian Forgan, is the defendant.

The plaintiff’s complaint avers the following:

“1. That in the year 1958, plaintiff entered into a
lease agreement with one Mary Noh Donzoe, other-
wise known as Mary Flomo, for a certain parcel of
land situated in Ganta, Liberia, which agreement was
thereafter canceled by mutual consent of the two par-
ties and a subsequent agreement concluded between
them for the identical tract of land, with right to sub-
let.

“2. That in consequence of plaintiff’s subsequent
agreement, which granted him the right to sublet the
premises, he and defendant concluded a lease agree-
ment for the use of this land by the defendant as a gas
filling station for a period of 18 years certain from
1962, up to and including the 31st day of December,
1985s.

“3. That according to the said sublease agreement
between plaintiff and defendant herein, defendant
promised and agreed to perform the following:

“(a) To demolish the old building on the leased
premises and pay plaintiff therefor $25,000.00.

“(b) To pay rents to plaintiff for 18 years at the rate
of $1,000.00 per annum from the signing of the agree-
ment. '

“(c) Further agreed to refund amount paid by
plaintiff to Mary Flomo, plaintiff’s lessor, for the op-
tional right given the plaintiff to sublet, making a total
sum of $45,000.00.

“4. That defendant only paid plaintiff rent for four
years, beginning from 1962, up to and including 1966,
in all the sum of $4,000.00, which check for this
amount was deposited by plaintiff and returned to de-
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fendant by the Bank of Monrovia; and the agreement
in his possession will also be produced by the writ of
duces tecum.

“s. That defendant has made several promises to
pay said amount upon demand of plaintiff, but has
failed to do so; wherefore, plaintiff demands judgment
against defendant for $45,000.00.”

There were several other documents made profert with
the plaintiff’s complaint, such as a public notary’s certifi-
cate to the cancellation of the former lease agreement with
Mary Flomo, the canceled lease agreement, and the sub-
stituted agreement, together with a statement of the pur-
ported indebtedness.

The defendant having been summoned, appeared and
answered in two counts only, which we hereunder make a
part of this opinion.

“1. Because the defendant demurs to the complaint
of the plaintiff on the ground that it does not set out
any bill of particulars in support of the alleged indebt-
edness of $45,000.00 sought to be recovered, or a copy
of the alleged contract under which the plaintiff has
based his claim of such indebtedness, in order to give
due notice of the facts the said plaintiff intends to es-
tablish the case on.

“2. And also because defendant further demurs to
the complaint on the ground that the averments thereof
disclose an action of damages for breach of a contract,
whereas the action as filed seeks to recover a sum cer-
tain as debt, confusing the form of action for damages.

“Wherefore, defendant prays that the complaint be
dismissed and the plaintiff ruled to pay all costs and
expenses incurred by the said company.”

Pleadings in the case traveled as far as the rejoinder
and rested. At the November 1966 Term of the Ninth
Judicial Circuit Court, this case was heard and the trial
judge made the following ruling on the issues of law in-
volved in the pleadings.

“This court, therefore, rules that the complaint with
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From this ruling made on the legal issues, plaintiff ex-
cepted and brought her appeal for consideration by this
Court.

The bill of exceptions on which this appeal has come
before this Court embraces three counts, which we shall
hereunder quote:

“1. Because plaintiff says the court erred in dis-
missing the action of ejectment on the ground that
plaintiff did not pay the costs of court when she with-
drew her action with the right reserved to refile, when
indeed and in truth, nonpayment of costs prior to
refiling is no ground for dismissal of an action under
our Code of Laws, to which plaintiff excepted.

“2. And also because plaintiff says the court erred
in sustaining counts seven and eight, which counts
raised the doctrine of estoppel and at the same time
denied that defendant ever withheld any permission
belonging to the plaintiff, which pleas are inconsistent
and, therefore, the answer of defendant should have
been dismissed. To which plaintiff excepted.

“3. And also because plaintiff says the court further
erred when ruling that plaintiff has withdrawn her
case of ejectment more than once, predicated upon the
mere allegations of defendant which is not supported
by the record and which plaintiff denied categorically
in her pleadings. Plaintiff maintains that this was a
factual averment which should have been ruled to
trial. The court not having taken this into con-
sideration, makes the ruling erroneous. To which
plaintiff excepted.”

This case was called for hearing on the roth day of
April of the current year, when counsel for appellant in
the course of their arguments traversed the grounds of
their bill of exceptions and strongly contended :

“r. That the failure to pay costs after the with-
drawal of their complaint and refiling, is no ground
according to statute for a dismissal of their case.
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“2. That it was inconsistent for defendant to have
pleaded in counts seven and eight of her answer the
doctrine of estoppel, and simultaneously denied with-
holding and detaining any land belonging to the plain-
tiff, and for that matter the said answer should have
been dismissed ; therefore, it was error for the court
below to sustain said two counts.

“3. That the court below further erred when it
ruled also that plaintiff had withdrawn her suit of
ejectment more than once, since it was a factual issue
averred by defendant and denied by the plaintiff in
their pleadings, which was never proved at the trial.”

Appellee, in countering the argument of the appellant,
argued that plaintiff instituted the identical ejectment
suit in the year 1964, when the same was dismissed by
the then presiding Judge, Hon. John A. Dennis. That
at the March 1966 Term of the Circuit Court, the action
was refiled, withdrawn and filed for another time, which
practice is not sanctioned by the law. They also con-
tended that after the withdrawal of this suit in the lower
court, and refiling, costs were not paid in keeping with
the statute in vogue, which amounted to an incurable
legal error and warranted the dismissal on the legal issue.
Arguing further, they maintained that the place where
plaintiff’s affidavit was taken was omitted in the jurat,
which omission was also an incurable error because it
rendered the complaint insufficient. Closing, they rested
their argument on the point that plaintiff failed to make
profert of her chain of title, which is an essential requisite
in ejectment suits. These were the main points argued
for and against, and now that we have set forth all of the
issues or at least the main issues relied upon in this ap-
peal, we will proceed to direct our consideration thereto.

In complying with a statute which requires certain
legal requisites to be met, any failure to comply with the
whole, or any portion thereof amounts to a noncompliance
therewith. And when such noncompliance is attacked
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by the adversary, the Court is left with no choice than to
direct its attention thereto. The statute which prescribes
the mode by which pleadings may be withdrawn or
amended is specific, and reads:

“At any time before trial any party may, insofar as
it does not unreasonably delay trial, once amend any
particular pleading made by him by :

“(a) Withdrawing it and all subsequent pleadings
made by him;

“(b) Paying all costs incurred by the opposing
party in filing and serving pleadings subsequent to
the withdrawn pleading; and

“(c) Substituting an amended pleading, to which

‘the opposing party may make a responsive pleading

in the same manner as he did to the withdrawn plead-
ing. . . .” 1956 Code 6:320.

It maps the course to be undertaken in all amendments
or withdrawals, and in doing so, any neglect to comply
with all provisions subjects the violating party to the
sanctions of the law. A withdrawal of a complaint, or
any subsequent pleading, by either side, and a refiling of
an amended complaint, or pleading, as the case may be,
is incomplete until costs incurred by the opposing party
are completely paid by the party acting under the statute,
before the refiling. Moreover, this Court has over and
again said that every statute must be construed with refer-
ence to the object intended to be accomplished by it.

The question of the nonpayment of costs after the with-
drawal by plaintiff, is an issue at bar, although it is in-
cumbent upon the trial judge to consider all of the issues
of law raised in the pleadings. Yet, if it is found by the
trial court that there are legal issues which warrant a dis-
missal, consideration of factual issues to be determined
by a jury is not necessary. Count one of the bill of ex-
ceptions is, therefore, not sustained, for in Harmon v.
Woodin, 2 L.L.R. 334 (1919), the Court held that the
discharge of a defendant, or the dismissal of a suit,
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quashes all process then existing against him in said ac-
tion, hence, in either such case, the court loses jurisdic-
tion both of the person and subject matter.

Count two of the bill of exceptions has led us to a
further examination of the record, and for the benefit of
this opinion we shall quote counts seven and eight of de-
fendant’s answer:

“Count 7. And also because defendant submits that
in 1963, the plaintiff instituted an action of ejectment
against the defendant which action was heard and the
law issues disposed of during the March Term, 1964,
by Judge Dennis and on the law issues plaintiff’s ac-
tion was dismissed with cost against her to which she
took exceptions, the dismissal of plaintiff’s action being
based on the violation of the provisions of the statutes,
that is to say, plaintiff was not vested with legal title
to the property which defendant is possessed of,
plaintiff’'s deed applying to a piece of land situated
on Carrey Street. See copy of said ruling annexed
and marked exhibit ‘B.’ ,

“Count 8. And also because defendant says that the
original deed of the plaintiff did not permit her to
claim defendant’s land; that plaintiff surreptitiously
and by false representations to court had her said deed
corrected in 1949, after defendant had acquired her
title in 1943, simply to claim defendant’s land. De-
fendant, therefore, respectfully requests this court to
take judicial notice of the records in the deed correc-
tion proceedings, done in 1949, September 8; plain-
tiff’s title, therefore, is not a perfect one.”

Upon considering these two counts, we are in a quandary
to understand in principle what appellant intends to show
by count two of her bill of exceptions. Appellee has not
been contradictory or inconsistent in her said counts seven
and eight, which could have led to their dismissal. On a
close examination, the aforesaid count seven does invoke
a plain bar, which is not contradicted by her count eight
because the said count eight merely refers to her original



LIBERIAN LAW REPORTS 165

title which possessed her of the said tract of land even
prior to plaintiff’s surreptitious attempt to gain owner-
ship to said land now in question.

These two counts, therefore, in our opinion, are not
inconsistent, nor contradictory to each other, and were not
cause for a dismissal of the defendant’s answer in the
court below, as appellant argues they should have been.

Count two of the bill of exceptions, therefore, being
without legal soundness, 1s not sustained.

Count three of the bill reads:

“And also because plaintiff says that the court
further erred, when in ruling it said that plaintiff
had withdrawn her case of ejectment more than once,
predicated upon the mere allegations of defendant
which are not supported by the records of the court
and which plaintiff denied categorically in her plead- -
ings. Plaintiff maintains that this was a factual aver-
ment which should have been ruled to trial in the
case, if need be, and which the court did not take into
consideration, which makes the court’s ruling erro-
neous.”

Our Code of Civil Procedure, 1956 Code 6:313, as well
as many opinions of this Court provide that trial courts
are entrusted with the duty of determining all issues of
law raised by the pleadings in a case before the facts
therein involved are heard by a jury. Johnson v. Dorsla,
13 L.L.R. 378 (1959).

In the instant case the defendant made profert of a
certificate under the seal of this Court, certified by the
Clerk of this Court:

“This is to certify that up to the issuance of this
certificate, no appeal has been filed and/or docketed
in this office by Monah, alias Ida Phillips, entitled:
objection to the probate and registration of public
land sale deed in the City of Monrovia, that is to say
since the determination on the 22nd day of April,
1964, of the case: Monah, alias Ida Phillips, Objec-
tor-Appellant versus Martha Nelson et al., Respon-
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dents-Appellees. Tried and decided April 22, 1949,
which judgment in said cause was reversed and case
remanded.
“Issued under hand and seal of Court
this 16th day of October, 1950.
“[Sgd.] S. BENONI DUNBAR, SR.,
Clerk, Supreme Court of Liberia.”
This certificate on its face did not require any oral
proof to substantiate its genuineness. It had been issued
in proof of the fact that plaintiff had withdrawn her
case. Yet, despite this document which defendant re-
quested the Court to take judicial notice of, appellant
claims it presents a question of fact and should have been
proved at the trial. This count of the bill of exceptions
is erroneous and without legal merit. For even if the
case had not been dismissed on the law issues in the
pleading, the question of the certificate tendered under
seal of this Court could not have been a subject matter
for proof at the trial. Moreover, a plea in bar when
raised supersedes all other issues of law raised in the
pleadings and must be given priority in all cases.
In Thompson v. Republic of Liberia, 14 L.L.R. 290
(1961), Mr. Justice Pierre, speaking for this Court,
held, at p. 293:
“That no oral testimony can be taken to explain a
written document, is a maxim as old as the practice in
this jurisdiction.”

Our Civil Procedure Law, 1956 Code 6:725, provides:

“A written statement signed by an officer having

the custody of an official record or by his deputy that
after diligent search no record of entry of a specified
tenor is found to exist, attested as a copy of official
record in accordance with the provisions of section
723(1) 1is admissible as evidence that the records of
his office contain no such record or entry.”

Besides the certificate from the clerk of this Court that

no appeal had been filed in his office, all of the papers in
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connection with the withdrawal were made profert by
defendant in her pleadings, as certified copies of docu-
ments deposited in the office of the court below, in ac-
cordance with the law. Thomas v. Republic of Liberia,
2 L.L.R. 562 (1926).

With all of the copies of such documents authenticated
under seal, appellant still maintained that oral testimony
was preeminently necessary, which in our opinion is a
fallacy, for a plea in bar is sufficient to dismiss a plain-
tiff's action. Hence, appellant’s count three of her bill
is also denied.

This is a case in which defendant acquired title to the
land in question in the year 1943, when plaintiff’s original
deed gave her title to a tract of land separate and distinct
from that of the defendant, and in 1949, when defendant
had been in possession of the said tract of land for six
years, plaintiff, against law and equity, claimed the said
property to be hers. When the court below decided that
she was barred against bringing any further suit against
the defendant, she excepted and brought her appeal.
Her bill has been closely examined. The records brought
forward in the case have also been inspected and exam-
- ined. The dismissal in the lower court on the law issues
raised in the pleadings have been reviewed. It is our
judgment that we must limit our opinion to the ruling of
the court below from which the appeal was brought and
we find that the decision of the court below was correct
and in harmony with the law. Hence, its judgment is
hereby affirmed, with costs against the appellant, a man-
date to this effect to be sent by the clerk of this Court to
the court of original jurisdiction. And it is hereby so
ordered.

Affirmed.



