J. JENKINS PEAL, Minister of Labor, Youth and
Sports, et al., Petitioner, v. ALFRED B. FLOMO,
Assigned Circuit Judge, presiding over the March 1974
Term of the Sixth Judicial Circuit Court,
Montserrado County, Respondent.

PETITION FOR A WRIT OF PROHIBITION TO THE CIRCUIT COURT,
SIXTH JUDICIAL CIRCUIT, MONTSERRADO COUNTY. ‘

Decided April 19, 1974.

1. When a writ of prohibition is applied for, the body or officer and all parties
litigant against whom the writ is to be directed must be joined as respondents
in the prohibition proceedings.

2. The Supreme Court, or a Justice thereof in chambers, takes cognizance only
of those matters and issues contained in the record certified to the Court
or the Justice.

An action for a preliminary injunction was instituted
by the National Mine Workers Union and a local union
thereof, which sought to enjoin the Ministry of Labor,
Youth and Sports from conducting an election of union
officers. A restraining order was issued and the peti-
tioner herein was ordered by the Circuit Court to show
cause why the relief sought should not be granted.

The Ministry, through the Solicitor General, moved
the Circuit Court to vacate the preliminary injunction on
technical grounds. The judge denied the motion, issued
the preliminary writ, and ordered the Ministry to show ‘
cause why the injunction should not be made permanent.
Exception to the ruling was taken, and the Ministry ap-
plied for a writ of prohibition to the Justice.

All issues raised before the Justice had to be subordi-
nated by him to the controlling issue raised by the respon-
dent, which contended that plaintiffs in the action for an
injunction had not been joined as respondents with the

judge who had made the ruling and had been named as
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the sole respondent in these proceedings. The petitioner
argued that such joinder of parties claimed to be neces-
sary could be implied from the petition.

The Justice found the petitioner’s contention invalid
and ruled that where parties plaintiff have not been
joined with the tribunal sought to be restrained by a writ
of prohibition, the petition must fail. The petition was
denied.

HENRIES, J., presiding in chambers.

These proceedings grow out of a motion for a prelimi-
nary injunction filed on March 8, 1974, in the Civil Law
Court, Sixth Judicial Circuit, Montserrado County, by
the National Mine Workers Union, Local No. 4, to en-
join the Ministry of Labor, Youth and Sports, from con-
ducting an election of officers of Local No. 4 at the Bong
Mining Company. A restraining order was issued and
the Ministry, the petitioner herein, was ordered to show
cause why the motion should not be granted.

The Solicitor General of Liberia appeared for the
Ministry and filed a motion to vacate the preliminary in-
junction on the ground that the affidavit annexed to the
motion for a preliminary injunction was signed by coun-
sel for plaintiffis and not by the plaintiffs themselves.
The Court denied the motion to vacate, granted the mo-
tion for a preliminary injunction, issued the preliminary
writ and ordered the Ministry to show cause why the
injunction should not be perpetuated. The Ministry ex-
cepted to this ruling and applied for a writ of prohibition.

We observe, however, that the petition for the writ of
prohibition makes no mention whatsoever of the issues
raised in the motion to vacate, which was denied by the
lower court, and which was the basis for seeking a writ
of prohibition.. Instead, the petitioner contends that the
lower court lacked jurisdiction to hear and determine
the matter. We must state -here in fairness to the judge
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of the lower court that since this issue was never raised
before him, he had no opportunity to rule on it. We re-
gret that we are unable to consider the issue on which the
lower court ruled because the issue was neither raised in
the petition nor in the returns, and the record before us
does not contain the motions filed in the court below.
This Court has always held that it takes cognizance only
of those matters contained in the record certified to it.

The petitioner alleges that the Sixth Judicial Circuit,
Montserrado County, did not have jurisdiction over the
matter because according to statute the action should have
been brought in the Ninth Judicial Circuit, Bong County,
where the Union, Local No. 4, has its principal office.
Itis also argued that the issue of jurisdiction over the sub-
ject matter and territorial jurisdiction can be raised at
any time.

The respondents raised the following contentions:

(1) that the petitioner neglected to join the parties
plaintiff, in whose favor the injunction was granted, as
co-respondents;;

(2) that prohibition will not lie when the acts sought
to be prohibited have been completed ; hence, the injunc-
tion having been granted, nothing remained to be done;

(3) that the principal office of the Union, Local No. 4,
is located in Monrovia, Montserrado County and, there-
fore, the action was properly brought in the Sixth Judi-
cial Circuit, Montserrado County; and

(4) that the petitioner having submitted to the juris-
diction of the court, the Ministry was estopped from con-
testing jurisdiction in the petition.

We would like to go into all of the issues raised, but
before doing so we must first direct our attention to that
count of the return which raises the issue of non-joinder
of parties plaintiff as co-respondents and see the legal ef-
fect the argument has upon these proceedings. The re-
spondent relied on our Civil Procedure Law.

“r. Citation or alternative writ. When a petition
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for a writ of mandamus or prohibition is made to a
justice of the Supreme Court, such justice shall issue
or cause the clerk to issue a citation to the parties
named as respondents.” Rev. Code 1:16.22(i).

The petitioner contended that although it did not join
the parties plaintiff as co-respondents, yet it can be im-
plied from count one of the petition.

In our opinion, all that count one says is that the peti-
tioners filed a motion to vacate the plaintiffs’ motion for
a preliminary injunction and it was denied. This count
neither expressly nor by implication joined the plaintiffs
as co-respondents. Furthermore, in the prayer of the
petition, the court is asked to “grant a writ of prohibition
ordering Judge Alfred B. Flomo to desist from any fur-
ther hearing of these proceedings, and to show cause why
this writ of prohibition should not lie.” Again, this does
not include all parties plaintiff.

We have been able to find only two instances in which
the issue of non-joinder of parties litigant was raised be-
fore this Court in prohibition proceedings.

The first case is Republic v. Harmon, § LLR 300, 308
(1936). In its opinion the Court relied solely on the
common law and quoted the following: “The common-
law writ may be directed to the judges of the inferior
tribunal, or the parties to a cause pending therein, or
both conjointly. It has been held, however, that the only
necessary defendant is the tribunal whose proceedings are
sought to be restrained.”

In Younis v. Davies, 10 LLR 435, 438 (1951), there
were four parties plaintiff, yet only one of them was
joined with the Justice of the Peace as respondents. The
issue of non-joinder of the other three parties plaintiff
was raised. The Court at page 438 observed that “Ref-
erence to our statutes on Prohibition reveals the follow-
ing provision as being recorded on page 262 of our Re-
vised Statutes.

“Sec. 1399. Prohibition—A writ of prohibition is
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a writ commanding the Court and party to whom 1t
shall be directed to desist and refrain from any fur-
ther proceedings in the suit, or matter specified therein
until the matter can be disposed of by the Court to
which the writ is made returnable, and to show cause
why they should not be absolutely restrained from any
further proceedings in such suit or matter.”

After considering the common law rule that prohibi-
“tion is directed to the judge of the inferior tribunal where
proceedings are being held which are sought to be re-
strained, the Court held that failure to join all parties
litigant is fatal to the petition.

In two other instances the issue was not ralsed but the
Court commented on the question in passing. In Parker
v. Worrell, 2 LLR 525 (1925), the Court declared that
a writ of prohibition is directed to the judge and parties
litigant in a suit in an inferior court.

In Dweh v. Findley, 15 LLR 638 (1964), the issue was
not raised because the parties litigant were joined as re-
spondents, but the Court cited Republic v. Harmon,
supra. We might mention here that this case was de-
cided on the basis of the Liberian Code of Laws of 1956,
and our Civil Procedure Law provided at that time in
Tit. 6:1220 that: “A writ of prohibition shall be issued
by the Supreme Court or a Justice thereof sitting in
chambers to an inferior court and to a party to an action
or proceeding before it.”” We are certain that had the
parties litigant not been joined and had the issue been
raised, by virtue of the Court’s reasoning, the writ would
have been denied.

Under our present Civil Procedure Law the same re-
quirements are applicable.

“Joinder of person in whose favor a body or officer
has exceeded jurisdiction. Where a proceeding under
this subchapter is brought to restrain a body or officer
from proceeding without or in excess of jurisdiction
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in favor of another person, the latter shall be joined
as a party.” Rev. Code 1:16.25(1).

We would like very much to pass upon the other in-
teresting issues involved in this case, but we find our-
selves barred from doing so. Having reviewed the cases
and the law cited herein, it is our holding that where a
statute provides for the joinder of parties litigant in a
proceeding, as in this case, the statute must be strictly fol-
lowed, and where a petitioner fails to join them as par-
ties respondent in applying for a writ of prohibition we
have no alternative except to dismiss the petition. It is
so ordered.

Petition densed.



